Draft 4/4/23
AARST Comment on the HUD Draft Policy

The American Association of Radon Scientists and Technologists (AARST) is a nonprofit,
professional organization of members who are dedicated to the highest standard of excellence
and ethical performance of hazard identification and abatement of radon, chemical vapor
intrusion, and other contaminants of concern in the built environment. The

organization primarily strives to advance the interests of its members through developing
industry standards, certifying technical proficiency, enabling advancement of public policy and
communicating health risks to the public.

AARST commends HUD for its decision to formally recognize the need for a department-wide
radon policy and acknowledge that properties used in‘HUD programs must be evaluated for
radon to ensure that occupant health and safety.are not adversely affected. The decision is
consistent with the conclusion of the Inspector General Report of April 8, 2021, OIG 2020-OE-
0003, HUD Program Offices’ Policies and Appreaches for Radon (OIG report) that HUD policy
must “ensure that residents in HUD-assisted housing receiveoensistent and sufficient
protection from the hazardous health effects of radon exposure.”

The notice specifically invites responses to two questions:

What specific guidance would a HUD grantee or interested member of the public need to

successfully identify and.mitigate radon?

e HUD grantees shodld ensure the use of “current technigues by qualified professionals” as
required by 24 CER 58.5(i)(2)(iv): Contracting with one of the thousands of professionals
already credentialed by an EPA-recognized proficiency program such as NRPP or state
agency, all of which require adherence to legitimate consensus standards, is one option.
Anothér option isito buildiin-house capagity by 'getting staff properly trained and
credentialed by an'EPA-recognized proficiencyprogram or state agency. HUD grantees
shouldhnot take the public health kisk and incur the potential legal liability of having
unqualified persons using substandard methods to identify or mitigate radon.

e Interested members of the public - everyone who owns or rents their own home — should
be encouraged to get that home tested for radon. Testing is the only way to know if the
radon level is above or below the EPA action level of four picocuries per liter of air (4 pCi/l).
Radon professionals are available to provide measurement and if needed mitigation. A low-
cost do-it-yourself test kit can be used to screen a home, but it is important to have a
qualified radon professional perform another test to confirm the result.

What concerns do you have about implementation of the proposed radon policy?

AARST’s multiple specific concerns about the proposed policy are described below.

l. Notice

The notice should clarify in the opening paragraphs that existing HUD program policies that

support testing and mitigations are not pre-empted by the policy.
Il. Radon and its health effects

(No comment)

M. Considering radon in the environmental review



https://www.ecfr.gov/current/title-24/subtitle-A/part-58/subpart-A/section-58.5#p-58.5(i)(2)(iv)

Ambiguous language. It is suggested in the draft that “As radon is a radioactive substance,
HUD or the responsible entity (RE) must “consider it” as part of the site contamination
analysis.” “Consider,” which is used elsewhere in the draft, falls far short of the requirement in

the regulation at 24 CFR 58.5(i)(2)(i) and (ii)4

[i]t is HUD’s policy that all properties that are being proposed for use in HUD

programs be free of hazardous materials, contamination, toxic chemicals and

gases, and radioactive substances, where a hazard could affect the health and

safety of occupants or conflict with the intended utilization of the property.

The environmental review of multifamily housing'.. ., must include the

evaluation of . . . other evidence of contamination on or.near the site, to

ensure that occupants of proposed sites argynot adverselyaffected by any of

the hazards listed in paragraph (i)(2)(i) of this section.
Similarly, this section states that “HUD encoufages” and “recommends” following the most
recent EPA recommendations about assessing andhreducing radon.
The sentence in the discussion about following EPA guidangé, “Indoor air radon,levels vary
across the U.S. and from parcel to pareel due to differences in geology, climate;seasonal
variation, building construction, and‘othereonditions” isimisleading by omission. The sentence
should be amended to add “and within a building from dwelling unit to dwelling unit” to ensure
that the user understands the scientific evidence fortesting all ground contact units within a
building. *
Current Methods and Qualified Professionals'‘Are Required HLD programs are subject to the
provisions of 24 CFR'S0 or 24 CFR'Part 58 regulations which are not ambiguous about requiring
action. Indeed, the HUD"environmental standards at 24 CFR 58.5(i)(2)(iv) require the use of
both currentsteechnigues and qualified professionals for testing:

(iv)The responsible entity shall use currént techniques by qualified professionals to
undertake investigations determined necessary.
a. Best practice fo€€ansidefingradon in the contamination analysis

It is acknowledged that the policy recommends the American National Standards
Institute/American Association of.Radon Scientists and Technologists (ANSI/AARST) radon
testing standards fonsingle- and multi- family buildings, schools, and large buildings.
This section of the policy. neglects to make clear that the laws and or regulations in 20 states,
covering 48% of the USpopulation, require that radon work be performed in compliance with
established standards. In those jurisdictions, what HUD “recommends” could conflict with
applicable law. Fortunately, most of the regulated states have adopted some or all of the
ANSI/AARST standards consist with the HUD recommendation.
HUD’s department wide policy should be consistent with HUD’s multifamily lending programs
and require the ANSI/AARST standards exclusively. They are the only US radon standards that
are subject to active continuous maintenance and accountable for compliance with ANSI
procedures for openness, lack of dominance, balance, coordination and harmonization,

! The proper citation would be: “Kitto, Michael E. PhD; Murphy, Calvin BSBA; Dixon, Sherry L. PhD; Jacobs, David E.
PhD; Wilson, Jonathan MS; Malone, Jane. Evaluating and Assessing Radon Testing in Multifamily Housing. Journal
of Public Health Management and Practice 28(2):p E525-E532, March/April 2022.|DOI:
10.1097/PHH.0000000000001392”



notification of standards development, consideration of views and objections, consensus votes
and appeals. Most regulatory states, both EPA-recognized national proficiency programs, the
International Code Council’s green building code, and other bodies require adherence to the
EPA-recommended voluntary consensus standards.
The National Technology and Transfer of Information Act (NTTIA) at 15 USC 272 requires that
federal agencies use technical standards that are developed or adopted by voluntary consensus
standards bodies. HUD has the capacity and duty comply with this federal policy on consensus
standards. HUD has not sought or obtained a waiver from the Office of Management and
Budget that would permit HUD to develop or adopt substandard techniques or methods of
measuring (or mitigating radon). OMB would be unlikely to grantithat waiver given the
existence of standards that meet the NTTIA and are recommended by the leading federal
agency tasked with oversight of radon and related technology:.
It is completely inconsistent with HUD’s environmental-related regulatory authority over
buildings supported by HUD programs to allow (of, worse, promulgate) “alternative strategies”
for testing.
The final radon policy should unequivocally and consistently refer to the ANSI-AARST standards
that are recommended by EPA and recognized in‘most statesfit should be noted that EPA has
“recommended” them because, unlike HUD, the Agency does not have regulatory authority
over any buildings.
Qualified Professionals
The Indoor Radon Abatement Act (IRAA), whichiis a,significant federal statute relevant to
radon, directed EPA at 15.4SC 2665(a)(2)to,operate a veluntary preficiency program to
operate:
A voluntary proficiency program for rating the effectiveness of radon measurement
devices and methods, the effectiveness of radon mitigation devices and methods,
and the effectiveness of privaterfirms and individuals offering radon-related
architecture, design, engineering, measurement, and mitigation services
After implementing the program, EPA ceased opérating it, and in 2001 recognized two private
radon certification programs, the Natienal Radon Proficiency Program (NRPP) and the National
Radon Safety:Board (NRSB) to carry out nationwide proficiency functions. EPA also recognizes
state credentialing programs. Combined, these programs implement Congressional intent
regarding indoorradon and deliver the only nationwide framework for qualifications to perform
radon services. EPA has recently issued a notice at 88 FR 17215 to describe its intended criteria
to recognize private and state‘radon proficiency programs in the future.
HUD policy should not sidestep this infrastructure, but instead should unequivocally and
consistently require use of “qualified professionals” i.e., persons with state radon licenses or
certification and persons certified by the NRPP and/or NRSB. Low-income families should not
be subjected to incompetent work, like testing for radon improperly and missing high radon
levels or digging around in a basement to release high levels of radon into a home. HUD should
insist that programs deploy or use personnel who have the relevant education, training, and
experience to conduct radon measurement or mitigation. AARST and others would be pleased
to assist HUD in providing housing authorities, local governments, and other responsible parties
with technical assistance regarding how to create and maintain in-house capacity for qualified
professionals.



Again, the policy neglects to reveal the radon laws and/or regulations in 20 states. These
policies require that radon work be performed by persons who possess credentials by private
and/or state radon proficiency programs; using others to perform work will violate these radon
laws and or regulations.
One of the least productive alternative strategies proposed by the policy is for responsible
parties and programs to contact the state radon program for guidance on radon requirements.
The capacity of these programs varies considerably: some don’t have expertise in advising
property owners or program staff, and others don’t have time to spare. Another reason to hire
an expert (or get a non-expert qualified) is to avoid the liability and hassle of incorrect
interpretations of the requirements.

b. Alternative Testing Strategies
It is unclear what would be the meaning of “Where radén testing is not feasible.”
These strategies are not protective of public health and fail to meet the requirement of 24 CFR
58.5(i)(2)(iv) to use current techniques by qualified professionals to undertake investigations.
This section of the policy neglects to make clear that the laws and or‘regulations in 20 states,
covering 48% of the US population, require that radon work be performediin compliance with
established standards. In those jurisdictions, what HUD allow$has alternative strategies will
conflict with applicable law.

i.  Do-it-yourself Radon TestKits

This strategy is not protective of public healthhand fails to'meet the requirement of 24 CFR
58.5(i)(2)(iv) to use current techniques hy\qualifiedyprofessionals to undertake investigations.
A few of the more obviousseautionary notes:

e Subsidizing doit-yourself'testing limited totenants and owner-occupants is a good first
step for their.own benefit. Itishould not be tied to refinancing, real estate transactions,
or federal program determination of need for mitigation.

e If allowed in multifamily propérties, the use of test kits by owners must test 100% of the
ground contact units

e ASuggesting that state- and SIRG-funded test kits be used to test residence is not viable:
kitsiare for occupants’ self-protective action.

e Anoccupant self-test.cannot be used to exempt the unit from program action

e Recommending kit purchase sources is inappropriate for a policy

e Citizen’s guide contains insufficient guidance for third party testing — delete

e The ANSI/AARST. MAH standard for single family and ANSI/AARST MAMF standard for
multifamily are the.appropriate references if help/guidance is needed by a third party.

e Legitimate third-party test devices are approved by proficiency program

ii. Remote areas:
The need for greater capacity that exists in few areas of the country will be met as demand
grows. It is important that HUD support programs and agencies in such areas with relevant,
timely, and health-protective guidance consistent with the mandate to use current techniques
and qualified professionals.
Most local government staff are not qualified to train anyone else in radon measurement. Local
government staff, and others involved in HUD programs, can fulfill capacity gaps in
measurement (and mitigation) by getting staff trained and credentialed through a private



proficiency program and, as applicable, state credentialing program. They can also use the
state, NRPP and NRSB listings to identify qualified providers. There are radon professionals who
will drive more than an hour to meet a need.
For HUD programs testing properties to determine the need for mitigation, consumer
monitoring devices are not a substitute for devices that have been approved by the EPA-
recognized certification programs.
The applicable regulation at 24 CFR 58.1(d) allows the Assistant Secretary for Community
Planning and Development to, for good cause and with appropriate conditions, approve
waivers and exceptions. Responsible parties and programs that can document inability to
comply should be able to submit a request for a waiver or exeeption. HUD should establish
criteria for granting a variance so that the building does get tested and public health is not
compromised. Such exceptions should be rooted in specific types of circumstances proposed by
the requestor, such as testing will be done using a specific equipment/person to do the work.
iii.  Scientific Data Review

Testing is the only way to determine if a buildifng has a high radon levelascientific data cannot
be used to determine “whether the project siteis,located in an area identified as having a high
potential for high radon levels.” This criterion is in itself flawed, since any riskipotential is the
only legitimate threshold to define whether an area‘is impacted by high radon levels.
The mischaracterization of radon-induced,lung cancer risk is a longstanding health equity
problem. The historic EPA radon zone maps classified 3,000 plus counties as having high,
medium, or low risk, based on 5,694 radon tests and some geologic and ambient air data. For
thirty years, the resultant.EPA maps have effectively steered consumer testing decisions and
public resources toward the many. places labeled high risk and away from Texas, California, and
numerous southern'states deemed low risk. The'EPA Map’s mean radon levels mask
measurements above theaction level. Millions'of additional measurements have occurred since
this point-in-time study.
Geologicalfstudies should not be used to'define whether an area is impacted by high radon
levels. While certain geoloegic formations increaséithe potential for greater levels of uranium,
radon has'been found inbuildings in many areas that lack these formations.
The most thorough data EPHT test results above the action level and maximum radon level can
be useful indicators of an area’s risk potential. Mean and median radon levels should not be
used to define whether an area is impacted by high radon levels since they mask measurements
above the action level:

C. Mitigating Ratlon
The mitigation plan must'be developed under the supervision of a certified or licensed radon
mitigation professional.
The mitigation plan, when implemented, shall be implemented by or under the supervision of a
certified or licensed radon mitigation professional in accordance with the applicable
ANSI/AARST mitigation standard. Post-mitigation clearance must indicate that the radon level is
below 4 picocuries per liter.
HUD must ensure that all HUD programs test for and mitigate radon consistent with industry
standards and insist that the disparate treatment of HUD program recipients ends. Radon is a
radioactive substance, the health risk is clear, the standards are in place, one program can be
the model for the rest.



Conclusion
The proposed department-wide occupant-protective policy falls short of addressing the central
finding in the OIG report:
Absent a departmental radon policy, each program office has developed a radon policy or
approach with varying degrees of testing and mitigation requirements. This inconsistent
approach does not align with statements in HUD’s environmental regulations or support
industry standards which recommend that radon testing occur every 2 years after a mitigation
system is installed. As a result of this inconsistent approach to testing and mitigation, HUD
cannot ensure that residents receive consistent and sufficient protection from the hazardous
health effects of radon exposure, as testing is the only'way to determine indoor radon levels.
The OIG report had recommended that the Office of Environment and Energy develop and issue a
departmentwide policy that
v notes that radon is a radioactive substancé
0 outlines HUD requirements to test for.and mitigate excessive'radon levels that are
consistent and sufficient for all HUD pregrams, and
0 specifies radon-related data that HUD should retain. @IG also recommends that the radon
policies for PIH, CPD and Multifamily be developed, updated, and implemented to comply
with the OEE’s departmental policy.
The approach that the draft policy presents mirrors the disparate treatment of HUD customers
that prompted the IG report and is neither consistent nor sufficient. Although the draft policy
has been characterized intweo. oral briefings.as “sub-regulatory,” it will be determinative —
meaning that it will affect subsequent policy and rulemaking:
All persons affected'by HUD programs deserve competent radon services delivered by
professionals who have proven specialized knowledge and are complying with established
practices. By not requiring that radon=related work be performed by qualified individuals or
comply with widely recognized EPA-recommended voluntary consensus standards for
measurement and mitigation, the proposed palicy,poses significant challenges to health equity.
Withholding full use of the provenknowledge and technology will not protect occupants from
radon-induced lung cancer.
The decade of experience with multifamilylending program radon policy is a model of productive
HUD initiative in‘addressing the dangers of radon and improving the policy over time. Public
housing residents, beneficiaries of block grant programs, and others reached by HUD's programs
deserve protection from radoh comparable to the multifamily loan programs.
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